STATE OF NEW HAMPSHIRE
BEFORE THE
PUBLIC UTILITIES COMMISSION
DOCKET NO. DRM 08-004
UTILITY POLE ATTACHMENTS N.H. CODE OF ADMINISTRATIVE RULES CHAPTER
PUC 1300

COMMENTS ON PROPOSED RULES

COMMENTS OF DONAHUE, TUCKER & CIANDELLA, PLI.C
ON BEHALF OF MUNICIPAL CLIENTS

In response to the New Hampshire Public Utilities Commission (“Commission”) notice
of rule making recommending a re-adoption of the interim rules promulgated with amendment,
Donahue, Tucker & Ciandella, PLLC, (“DTC”) submits the following comments on behalf of
our municipal clients:

Introduction.

1. DTC represents approximately 50 municipal entities in the State of New Hampshire as
either general or special counsel. As part of our general counsel representations and many of our
special counsel representations, we have represented municipalities on matters pertaining to
utilities, telecommunications and management of the public rights of way.

2. A number of our municipal clients have asked us to represent their interests before the
Commission in the Pole Docket, DM 05-172, and the Verizon-FairPoint Merger Docket, DT 07-
011. We continue to represent the towns of Hanover, Newmarket, Seabrook, Raymond, and
Salem in the instant rule making proceeding. In addition, we have been engaged in discussions
for several years sponsored by the New Hampshire Municipal Association with utility pole
owners and municipal representatives regarding use of space set aside on poles for governmental

useEs.
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3. On behalf of our municipal clients, DTC recommends language in the proposed
rules that explicitly recognizes the statutory authority under RSA 231:159, et seq., of
municipalities for licensing of poles and facilities in the public rights of way, and the right,
pursuant to RSA 374:34-a, V, for municipalities to enter into independent voluntary agreements
for attachments to poles for governmental purposes, in space set aside for governmental
purposes. These bases of authority are discreet from and outside the Commission process under
the rules which are the object of these comments. We also recommend retaining Puc 1303.9, as
drafted.

The Rules Should Recognize that Municipalities have Jurisdiction Over Installation of

Poles and Other Equipment in Public Rights of Way,

4. The proposed final rules recognize the authority of municipalities and the state over
poles and other facilities located in the public highways in Puc 1301.01."' Municipalities have
had the right to manage and control the public rights of ways since the very beginnings of our
state. Municipal control over the placement of poles and other facilities in the right of way
pursuant to RSA 231:159 et seq. has been the law since 1881. Distinct from this statutory and
common law authority, the Commission regulates utility equipment generally pursuant to its
general authority over utilities, RSA 374:3, and now has specific authority over pole attachments
pursuant to RSA 374:34-a. This authority on the part of the PUC does not in any way replace or
modify the existing authority of municipalities to manage the public rights of way with regard to
licensing poles and facilities. Nor does it change the rights of municipalities to require, based on

a finding of public good, that pole owners set aside space on the poles for governmental purposes

' For state-maintained highways, the State of New Hampshire manages the right of ways. All of the comments
contained herein will pertain to municipal rights of way, or class IV, V and VI highways. See RSA 229:5.
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as a condition of granting the licenses.” We are pleased that this section of the rule as drafted
explicitly recognizes existing jurisdiction over the public rights of way pursuant to the pole
license statute in RSA 231:159 et seg., but we believe that this joint jurisdiction should be
explicit. The reasons are more fully laid out below.

5. Pursuant to RSA 231:159 through 182, it is the Board of Selectmen (or other
governmental body having jurisdiction over the issuance of permits or licenses) that grants a
license for erection or installation of “poles, structures, conduits, cables or wires in, under or
across any such highway...” RSA 231:161,1. For convenience, the phrase “Board of
Selectmen” will be used here. The process for obtaining such a license involves a petition:

“The Petitioner may petition such Selectmen to grant a license for such poles, structures,

conduits, cables or wires. If the public good requires, the Selectmen shall grant a license

for erecting and installing or maintaining the poles, structures, conduits, cables or wires
described in the petition.”
RSA 231:161, IV. Such licenses are prerequisites to any pole owner or attacher installing its
facilities in the public rights of way.

6. The reasons for the Board of Selectmen to be the licensing authority for any poles or

conduits and attachments (cables or wires) placed in the public rights of way are many fold.

First, the municipalities own the public rights of way on which the poles, conduits, structures,

cables and wires are installed. See Verizon New England, Inc. v. City of Rochester, 151 N.H.

263, 268 (2004) (“Whatever interest the city or state possesses in the rights of way, those

interests are “owned” for purposes of determining whether non-governmental entities that use or

occupy those interests in the rights of way must pay properly assessed real estate taxes.”

% For purposes of this discussion in these comments, governmental use of space on poles refers only to use of such
space for governmental purposes. For purposes of these comments, the governmental uses on the poles do not
include commercial uses of this space by municipalities as telecommunication providers.
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(internal quotations omitted). Second, the Board of Selectmen are responsible for the
management and control of the rights of way. RSA 231:2.

7. RSA 231:159-182 provides a comprehensive statutory scheme for Towns to manage
poles and facilities in the public ways. As noted above, the Selectmen shall grant a license “if
the public good requires.” RSA 231:161, 1. In addition, the Board of Selectmen may amend
such licenses for poles and other equipment installed in the public rights of way after notice and
a hearing, “whenever the public good requires.” RSA 231:163. The location of poles and
structures as well as underground conduits and cables must be made so that such equipment does
not interfere with the safe or convenient use for public travel of the right of way. RSA 231:168.
The Selectmen may order any unlicensed poles or structures or conduits or cables removed.
RSA 231:173. The Selectmen may notify the owners of such poles and equipment of the need to
remove them on 10 days’ notice for any purpose. RSA 231:177. Finally, the statute provides for
temporary removal when required. RSA 231:182.

8. This broad authority on the part of the Selectmen covers not only safety matters with
regard to the placement of the facilities in the public rights of way, but also the terms of the
license, including the requirement to pay real property taxes pursuant to RSA 72:23, 1 (b). See

New England Telephone & Telegraph Company v. City of Rochester, 144 N.H. 118, 120-121

(1999). (permitting taxation of use of the public right of way by telephone company).

9. Municipalities have also historically maintained facilities themselves on the poles, for
governmental purposes, such as alarm wire and other emergency management communications
networks. Some of these arrangements are pursuant to specific language in licenses issued by
municipalities, setting aside space on the pole for governmental purposes. Some such licenses

are one hundred years old or more. In other areas, the set-aside of space on poles for
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governmental purposes has been a practice of the pole owners, understood as a condition of the
license, even if not reflected in the written terms of each pole license issued. See, for example,
the intercompany operating procedures of joint pole owners attached to our written comments

submitted March 5, 2008 in response to the request for advance public comment on these rules.

10. Pursuant to their authority under RSA 231:159 et seq., a number of representatives of
municipalities, with the assistance of the New Hampshire Municipal Association, have been
engaged in a dialogue for several years now with pole owners regarding codifying the set aside
of space on poles for governmental purposes, in some cases reflected in pole licenses and in
others in practice. This set-aside is grounded on the authority of municipalities to issue licenses
for poles and facilities in the public right of way and to amend them where the public good so
requires. The Commission should do nothing which would nullify the product of this
collaborative negotiation.

11. That municipalities may condition the grant of a license on the set aside of space for
municipalities for governmental use, based on state law, is recognized by federal law. This
recognition appears in the Federal Communications Commission’s (“FCC”) Order interpreting
the Federal Pole Attachment Act Amendment of 1996, codified at 47 U.S.C. § 224, on which, in
large part, RSA 374:34-a is based. The FCC, in Order No. 01-170, “Consolidated Partial Order
on Reconsideration,” dated May 22, 2001, notes as follows: “Municipal set asides are also
capacity, but may be made available for the use of the local government as a condition in a
franchise, license, right of way, or other agreement.” (Id. at p. 93) (footnote omitted).

The Rules Should Reflect the Emphasis on Voluntary Agreements in the Statute.

12. RSA 374:34-a encourages voluntary agreements between pole owners and those

seeking to make attachments to poles. RSA 374:34-a provides at V: “Nothing in this subdivision
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shall prevent parties from entering into pole attachment agreements voluntarily, without
Commission approval.” This section recognizes the independent jurisdiction of the Boards of
Selectmen of municipalities throughout the state to enter into agreements with pole owners
through the statutory license process for set asides, on poles located in the public right of way,
for governmental purposes. This provides additional statutory authority for the work of the
group of municipal and utility representatives who have been meeting regularly for at least four
years under the auspices of the New Hampshire Municipal Association in an attempt to resolve
terms for universal amendments to pole licenses, model petitions for pole licenses to be located
in the public rights of way, and a standard pole attachment agreement for municipalities
attaching to utility poles for governmental purposes. As noted above, this work should be
encouraged through specific endorsements of voluntary agreements entered into outside the
Commission process, as permitted by RSA 374:34-a,V. Municipalities, like the Commission, are
required to act in the public good in licensing poles in the public way and the set aside of space
on poles for governmental purposes. The goals of both the Commission and municipalities with
regard to utility poles and equipment in the public rights of way are harmonious.

13. If the Commission chooses not to recognize in the rules the independent right of
municipalities to enter into voluntary agreements, pursuant to their authority in RSA 231:159, et
seq., for attachments to poles for governmental purposes, then municipalities should not be
included in the definition of “Attaching entities” in Puc 1302.01.

Puc 1303.09 Should Remain as Proposed, to Promote Public Safety.

14. We note that Puc 1303.09, “Location of Attachments,” is appropriate as drafted.
Traditionally, the municipal space set aside is in the top communications location, below the

space designated for electrical facilities. The incumbent telephone company generally wishes to
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retain the lowest position on the pole, for a number of reasons. At the public hearing on June 18,
2009, Ms. Erin Austin, representing FairPoint, suggested a revision to PUC 1303.09 requiring
that new attaching entities locate in the top communications space. This is problematic if that
space generally is set aside for emergency management and other governmental uses, pursuant to
the public good authority set forth in RSA 231. Requiring that a new attacher go into that space,
even if not currently occupied by a municipality, would eliminate space set aside for
municipalities in the future. We recommend that the Commission keep the rule as proposed.

Conclusion.

15. In summary, DTC requests on behalf of our municipal clients that the Commission
retain the authority to:

e Retain the acknowledgment of the independent jurisdiction of municipalities and,
for state highways, the State of New Hampshire, to license all poles and facilities
in the public rights of way, and to place conditions on those licenses for the public
good.

e Recognize in the Rules the ability of pole owners and municipalities to enter into
agreements voluntarily, without Commission approval, pursuant to the above
mentioned jurisdiction and RSA 374:34-a, and, if not, to exempt municipalities
from the definition of “Attaching entities” in Puc 1302.01.

* Retain Puc 1303.09, as drafted, to protect the space set aside on poles for

governmental purposes traditionally in the top communications location.
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Respectfully submitted,
DONAHUE, TUCKER & CIANDELLA, PLLC

Date: June 25, 2009 By: ’K M

Katherine B. Miller

225 Water St.

Exeter, NH 03833

Tel. 603.778.0686
kmiller@dtclawyers.com
NHBA # 14585

Certificate of Service to the Service List for Docket DRM 08-004
(see attached)
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